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CURRENT POLITICAL THEORY, HISTORICAL AND 
SYSTEMATIC 

THE last half -decade has brought to light much literary evidence 
of a lively interest in political theory. Both the history of 
past systems and phases of thought and the criticism and 
construction of contemporary systems have received serious atten- 
tion. Interest in the subject has not been confined to any one particu- 
lar nation. To the increasing stream of German, French and English 
works have been added noteworthy contributions from Spain and Italy, 
and cis-Atlantic thinkers have not failed to manifest a rising interest 
and influence in the field. Russia also has displayed prodigious 
activity in political discussion ; but objective conditions in the great 
Slav Empire have not been conducive to scientific calm in this field, 
and the Russian output, while voluminous, is hardly of a character to 
figure yet in philosophy. 

As between the historical and the constructive method in the treat- 
ment of political theory, a tentative generalization would be that the 
former finds most favor in Great Britain and America, with France 
perceptibly inclining the same way , while the latter holds sway very pro- 
nouncedly in Germany, and clearly but with less exclusiveness in the 
South European peninsulas. That an exhaustive bibliography of re- 
cent publications on political theory would confirm this classification, 
cannot here be maintained. Much would depend upon where the line 
should be drawn between purely political theory and theory that is 
chiefly economic , sociological or juristic. So far as concerns speculation 
that is chiefly juristic , there is a priori ground for the correctness of the 
tentative generalization : for where the goal has been definitely reached 
in the progress toward constitutional democracy, as is the case in Great 
Britain, France and the United States, reflection on what is gives way 
naturally to reflection on how it came to be so ; while among peoples 
whose constitutional problems are still in a considerable degree unset- 
tled, discussion will turn on those questions of sovereignty, rights and 
ideal organization which are the core of systematic political theory. 

In a group of eight works now before me, bearing dates from 1904 
to 1907, the national tendencies above suggested are rather strikingly 
illustrated. Of the eight works, four are historical and four are sys- 
tematic. Of the first four, two by Frenchmen and one by an English- 
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man are purely historical, while the other, by an Italian, though 
primarily concerned with a historical theme, is obviously colored by a 
dogmatic purpose. The second four, all in German, are all systematic 
discussions of specific dogmas on the borderland of jurisprudence and 
politics. A somewhat extended examination of these eight works may 
throw useful light on the trend of current thought. 

I. The Historical Group. 

The most comprehensive subject in this field is that selected by 
Frederic Atger, in his Essai sur Phistoire des doctrines du contrat 
social (Paris, Alcan, 1906; 432 pp.). It is somewhat strange that 
such a monograph as this has not earlier appeared. The contract 
theory in politics had so distinguished a career, and that career has so 
long seemed unmistakably a thing of the past, that a scientific obituary 
has been an obvious necessity. Yet so far as I am aware, D. G. 
Ritchie's slight but excellent article in this Quarterly (volume vi, 
pp. 656 et seq., December, 1891) is the most elaborate treatment that 
the subject has received. Dr. Atger's volume fills the gap completely and 
well. The author knows the general history of political theory, he justly 
appreciates the relation between theories and objective political condi- 
tions, and thus equipped he traces all the forms and variations of the 
contract theory from its earliest suggestion in antiquity to the last feeble 
flicker of its life in recent years. 

There is much, however, in Dr. Atger's work to justify a feeling that 
his treatment is not the most satisfactory possible. His praiseworthy 
purpose to show exhaustively the effect of practical politics on the evo- 
lution of theory leads him at times to run far afield and present general 
political history rather than a history of theory. That his general his- 
tory is on the whole scholarly and sound is a palliation but hardly a 
complete justification of his method. In his account of classical 
antiquity he manages to fill some twenty pages with a discussion of the 
social contract, though he clearly states the sum total of texts in litera- 
ture that can by the most liberal interpretation be made to bear directly 
upon the subject : " a few lines of Epicurus on justice . . . ; a defi- 
nition of law by Demosthenes . . . ; a passage of Cicero and a para- 
graph of the Digest relative to the legislative power of the prince ; and 
a few lines of St. Augustine." It is a heroic task to derive from these 
the conclusion that a definite conception of the social contract had actual 
lodgment in any human mind prior to what we call the middle age. 
But there is, on the other hand, abundant ground for tracing the 
curious way in which certain of these texts became by manipulation 
the leading elements in the development of the contractual dogma. 
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Dr. Atger's summary of the influences that worked to shape the 
political theory of the middle age is admirable. St. Augustine, Justin- 
ian and Aristotle receive proper credit for the decisive part which they 
played in the matter. In the account of the law of nature, the state of 
nature and other ideas closely associated with that of the social con- 
tract, one misses reference to the influence of Seneca. There is no 
possible doubt that the vogue of this philosopher, especially in the 
later middle age, was of very great significance, and it is disappointing 
not to find him noticed in Dr. Atger's pages. 

The sixteenth and seventeenth centuries were the period of full de- 
velopment of the contractual theory, and these Dr. Atger handles with 
eminent good judgment so far as his philosophic theme is concerned. 
His text is marred, however, by a number of distressing errors, of either 
information or proof-reading. The New England Puritans, whose part 
in the development of the social contract theory receives full justice, 
are said to have included " Sir R. William Cotton et Hooker, 1' auteur 
de 1' ' Ecclesiastical Policy' [«<r]." The blending of Roger Williams 
and John Cotton into a single personality, equipped with the dignity of 
knighthood, is worthy of Alice in the deepest recesses of Wonderland ; 
and the confusion of Thomas Hooker, the founder of Connecticut, with 
Richard the "judicious " fittingly rounds out the least fortunate sen- 
tence in Atger's work. It is exasperating also to find Grotius's great 
treatise systematically cited as De Jure Pads et Belli, when Belli ac 
Pads is just as simple and is moreover accurate. The Leviathan of 
Hobbes, that monument of English literature, written in the vernacular 
for the express purpose of moulding public opinion, is said by Atger to 
have been written only in Latin lest it should be too much read and 
should stir up disorders ! And finally , the author's paragraph dealing with 
the American revolution (p. 230) betrays an astonishing mix-up of 
the Declaration of Independence, the Articles of Confederation and the 
Constitution of 1787. " En 1787," he says, " la Declaration des U. 
S. d'Amerique est votee par la Convention de Philadelphie. " It is 
impossible from the context to guess whether the error here lies in the 
date or the " Declaration." 

To compensate for these unpleasant defects we have a great mass of 
sound and suggestive matter, with passages here and there of brilliant 
inspiration. In guiding his narrative by the distinction between the 
idea of a pactum sodetatis and that of a pactum subjectionis , Dr. Atger 
is on firm ground. If, as he believes, any well-defined concept of 
contract existed in the thought of antiquity, it was, as he suggestively 
points Out, the concept of a contract that made social life possible 
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rather than of one that bound subjects to a monarch. The latter 
species the author regards as a product of mediaeval thought, and he 
admirably traces its development out of the various political and intel- 
lectual influences which contributed to its growth. 

With Hobbes begins the exact theoretical formulation of the social 
contract proper, which finds its climax in the speculation of Rousseau. 
Though Dr. Atger deplores, in his introduction, the erroneous custom 
of treating Rousseau as the chief representative of the contract theory, 
one-eighth of the text is devoted to this single philosopher. He is 
warmly defended from the men of letters and the jurists who have re- 
spectively found his philosophy shallow and illogical. Dr. Atger be- 
lieves that Rousseau has failed of appreciation through the failure of 
his critics to study his philosophy as a whole. Behind the purely 
political dogmas of the Contrat Social lies, according to Dr. Atger, a 
broad social philosophy. The elements of this Rousseau found to his 
hand in the writings of the contemporaries who made the eighteenth 
century famous. Rather surprisingly, but on the whole with much 
truth, the most characteristic quality in Rousseau is declared to be his 
profound religious sentiment; exhibited, however, not in a theological 
system, but in an " elan vers Dieu." 

' ' C'est le sentiment ptetiste . . . qui est le fil conducteur de tout 
le systeme. Rousseau debute par une critique de la civilisation que ne 
d^savouerait pas Saint- Augustin, et il finit par la constitution d'une 
religion civile dont le dogmatisme autoritaire ne repugnerait pas a 
Calvin." (p. 255.) 

Another excellent passage (p. 304), too long for quotation, embod- 
ies a striking comparison and contrast of Rousseau and the Physiocrats. 
A single sentence may illustrate the spirit of this judgment : ' ' Pour 
Rousseau la soctete actuelle est une perversion des lois naturelles, pour 
les Physiocrates e'en est la corollaire." The development of this idea 
and the application of it to the analysis of intellectual currents in the 
time of the French Revolution furnish the climax of Dr. Atger's work. 
His view of the relation of the contract theory proper to the French 
Revolution is very unusual and equally just. It is commonly assumed 
that the course of the revolutionists was closely conformed to the re- 
quirements of Rousseau's dogmas. In truth, as the author concisely 
puts it, the epoch presents "a very great wealth of practical views, a 
singular poverty of doctrine " (p. 328). Men were too seriously occu- 
pied to take time for philosophic speculation. The only French thinker 
of the Revolution time who is considered worthy of notice is, oddly 
enough, Babceuf, whose views are rather fully described — " a blend of 
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Morelly and Rousseau. ' ' The legitimate philosophical succession to 
Rousseau in respect to the social contract Atger properly finds in the 
Germans, Kant and Fichte, who, like Babceuf, illustrate the curious 
development of the extreme individualism with which the social con- 
tract idea was primarily bound up into the strict " statism " (etatismc 
severe) that was illustrated by the theories of the German philosophers 
and the practice of Napoleon. 

In the nineteenth century the social contract becomes a vague and 
tenuous dogma, and Dr. Atger's account of it fails correspondingly 
of coherence and interest. Only French philosophy is considered, 
and the narrative ends with a description of the views of Renouvier and 
Leon Bourgeois. That the social contract has lost all vitality is suffi- 
ciently indicated by Bourgeois' doctrine that it must be regarded as a 
" quasi-contract " — that ingenious category to which lawyers assign 
concepts that lack the substance of which they must for some reason 
retain the name. Despite the result which his record shows, Dr. Atger 
concludes his work with an expression of the conviction that the idea 
of social contract "has not said its last word" ; but he modestly and 
wisely declares that his true role is that of historian, not of advocate. 

The little volume of Professor Giorgio del Vecchio, Su la teoria del 
Contratto Sociale (Bologna, Zanichelli, 1906 ; 1 18 pp.) has for its theme 
a single feature of the history which Dr. Atger treats at length. What 
was the relation, if any, of Rousseau's Contrat Social to the famous 
Declaration of the Rights of Man formulated by the French Revolution- 
ists in 1789? Jellinek and many other students of theory have found 
the most perfect logical antithesis between Rousseau's conception of sov- 
ereignty and the doctrine of absolute rights possessed by the individual. 
Del Vecchio vehemently denies that there is any incompatibility between 
the two ideas, and, in order to establish his position, seeks at some 
length to determine the exact character of the social contract as con- 
ceived by Rousseau. 

Like Atger, del Vecchio insists that Rousseau cannot be understood 
without considering his works as a whole. Such consideration shows 
that his philosophy is idealistic, and that the social contract is conceived 
not as historical reality, determining actual political life, but as a 
rational principle explaining ideal society. It is by his consistent ad- 
hesion to this point of view that Rousseau is preeminent among philoso- 
phers of the contract school. Del Vecchio slays the thrice slain by 
showing the philosophical vices of Grotius' contract theory. The chief 
trouble with the Dutch thinker was, according to the author, that he 
treated the social contract as an historical and empirical fact. Hobbes 
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began differently, treating the contract as a purely rational conception, 
but eventually , in his desire to justify existing absolutism , ran off into 
the same error that vitiated Grotius. Locke, on the contrary, began 
wrong, regarding the contract as a fact, but came round to treat it as 
purely rational. Rousseau alone started right and stayed so throughout 
his system. 

This summary review and comparison of the leading theories is 
clever if not quite convincing. It gives del Vecchio the basis for his 
contention that Jellinek's criticism of Rousseau is entirely unfounded. 
In the earlier part of the Contrat Social Rousseau does indeed declare 
in unqualified terms that the individual gives himself up with all his 
rights to the community, and that the state or sovereign thus created 
is absolute. But, del Vecchio maintains, in view of the philosopher's 
positive assertion of individual liberty and equality elsewhere in his 
works, and in view of the purely intellectual purpose of the Contrat 
Social, this renunciation of individual rights must be regarded as only 
fictitious {un atto fittizio) or constructive {un canone costruttivo), de- 
signed to show how the rights of the individual, while inherent in and 
inseparable from him (inscindibili) by their nature, must be in form 
conferred upon him by the state. In other words, Rousseau assumes 
and maintains always that liberty and the rights in which it consists are 
inalienable and indispensable attributes of human nature, and he em- 
ploys the formula of a contract of alienation only for the purpose of 
showing how these inalienable rights pass from the natural to the civil 
order ; they are as real and inalienable after as before the contract 
through which sovereignty comes into existence. 

Such is the ground on which del Vecchio accuses Jellinek of error in 
asserting that the Declaration of the Rights of Man is irreconcilable 
with Rousseau's political theory, and that the volonte generate, the 
sovereign, is juristically unlimited. Rousseau, del Vecchio holds, is not 
an absolutist and-does not deny to the individual all rights as against 
the state. His theory is based upon the idea that the rights of the in- 
dividual are as indispensable an element in the concept state as is the 
power of the sovereign. Juristically the rights of the individual do not 
limit the state; but through the fact that individual rights are an 
essential element of the state, certain organs of the state are limited by 
other organs. There is really no such antithesis as that of individual 
versus the state. What is in the mind of those who use the familiar 
phrase is the check and balance of organ against organ through which 
are maintained the rights that are an essentia part of the political order. 
Such a general conception of the relation of rights and sovereignty is 
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interesting, and is based on doctrines which will be discussed later 
in this paper. But that Professor del Vecchio is able to find this 
view in Rousseau is to me an astonishing thing. The Contrat Social 
asserts, categorically and with elaboration, that the sovereign general will 
is inalienable, indivisible and infallible, and explains that while there 
are limits involved in its very nature, the extent of those limits is de- 
termined exclusively by itself. Here are Rousseau's words : " On con- 
vient que tout ce que chacun aliene, par le pacte social , de sa puissance, 
de ses biens, de sa liberty, c'est seulement la partie de tout cela dont 
l'usage importe a la communaute ; mais il faut convenir aussi que le 
souverain seul est juge de cette importance." ' If that does not mean 
juristic absolutism, nothing can. 

The crux of the whole matter is a flat self-contradiction in Rousseau's 
work. Compare with the foregoing quotation the following : 

" Ces clauses [du contrat social], bien entendues, se reduisent 
toutes a une seule : savoir, 1' alienation totale de chaque associe' avec 
tous ses droits a toute la communaut£. . . . 

"... l'alienation se faisant sans reserve, l'union est aussi parfaite 
qu'elle peut etre. . . ." * 

A philosophical system which requires at the very outset a reconcilia- 
tion of those two quotations seems after all hardly worth taking ser- 
iously. If, however, it must be reckoned with, it is Jellinek's rather 
than del Vecchio's interpretation that is to be followed. 

The remaining two works of the historical group under consideration 
both deal with the political theory of John Locke. One is a sketch by 
Sir Frederick Pollock of Locke's Theory of the State, reprinted from 
the Proceedings of the British Academy (1904). The paper is in the 
author's familiar manner — clear, well-informed, accurate and judicial. 
The scope of the essay is too contracted, however, for the develop- 
ment of anything that is new ; yet the wealth of Sir Frederick Pollock's 
attainments in the history and substance of law enables him to vary his 
discussion of Locke with many brilliant flashes of juristic suggestion. 

The volume by Charles Bastide entitled John Locke : ses theories 
politiques et leur influence en Angleterre (Paris, Leroux, 1907 ; 397 pp.), 
possesses the exhaustiveness and solidity of a doctoral dissertation of the 
best type. No significant incident of Locke's life escapes mention, no 
phase of his thought is omitted from consideration. The political and 
intellectual environment of the philosopher is minutely investigated in 
the original sources. What he owed (and it was very much) to 

1 Contrat Social, ii, 4. 2 Contrat Social, i, 6. 
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Shaftesbury, what he contributed to and received from the deadly strife 
of Whigs and Tories and his relations and influence with the French 
Protestant exiles in Holland and England — all these matters are set 
in a clear light. There is rather more of general history than of 
Locke proper in the work ; and of his political philosophy the theory 
of religious toleration bulks rather larger in M. Bastide's vision than 
the theory of the state. 

To English and American students Locke's doctrines concerning state 
and government have always seemed the most important and influential 
parts of his speculation. It was these that had so immediate and con- 
spicuous a relation to the revolutionary movements in Ireland and 
America. As M. Bastide shows, Molyneux's Case of Ireland, the text- 
book of the eighteenth-century movement for Irish parliamentary inde- 
pendence, was written by a friend of Locke at Locke's suggestion, and 
in many parts followed the argument and the very language of the 
Treatises on Government, while the dependence of American thinkers of 
the revolutionary epoch on Locke is notorious. Under such circumstances 
it is interesting to note the weight attached by M. Bastide to the other 
aspect of the philosopher's work. The reason for our author's leaning 
is doubtless to be found in the Frenchman's natural preoccupation with 
the revocation of the Edict of Nantes, by which Louis XIV precip- 
itated upon Europe the whole question of religious toleration. M. 
Bastide's account of the relation of Locke and his thought to this 
episode and to the conflicting doctrines in the famous controversy 
between Bayle and Jurieu, constitutes one of the best chapters in the 
volume. 

At a single point the author's comprehensive list of the systems 
which greatly influenced Locke seems defective. No mention is made 
of Pufendorf as of any significance in this respect. Yet before Locke 
wrote his Treatises on Government the German philosopher had 
attained great distinction by his works on political science, and the 
striking correspondence between the views of the two writers on certain 
important points of theory, notably the state of nature and the contract 
by which its evils are escaped, forcibly suggests that the Englishman 
profited by the speculation of his predecessor. 

M. Bastide's work ends with an interesting account of Locke's in- 
fluence in the eighteenth century. The general conclusion derived 
from this survey is that the defense of tolerance was the only leading 
feature of his philosophy that obtained permanent and general accept- 
ance. 
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II. The Systematic Group. 

While the historical works which we have considered all deal chiefly 
with phases of the contract theory of state and government, the four 
systematic works before us all have for their chief theme questions 
whose character and importance have been largely determined by the 
definitive abandonment of the contract theory. In the middle of the 
nineteenth century, with the work of Gerber, the scientific discussion 
of public law in Germany assumed the general character which it has 
today. The concepts state, sovereign, constitution, law and rights 
were released from their long subjection to the dogmas of natural law 
and social contract. But while there was a general uniformity in re- 
linquishing the old dogmas, the jurists manifested much diversity in the 
new doctrines which were brought forth. The Bismarckian era was as 
prolific in intellectual as in physical warfare. It is said that the Iron 
Chancellor expressed particular satisfaction with the constitution of the 
new German Empire because its provisions could not be explained by 
any of the current scientific theories about state and government. The 
great statesman's cynical joy has been well justified by the controversy 
and confusion that have pervaded the ranks of commentators on the 
constitution. All the political science of the continent has been 
affected and largely determined by the struggles over the interpretation 
of the system which consolidated German national unity. 

The four treatises before us agree in a conscious purpose to react 
against the subjection of political science to the party politics of Ger- 
many. Each author expresses a conviction that jurists must rescue 
public law from its unhappy servitude to party aims and place it again 
on the serene level of pure rationalism. Various aspects of ultimate 
political and juristic science are employed by the different authors as 
the central themes of discussion, but in all the works alike a very 
significant part is played by the definition and interrelationship of the 
concepts sovereignty and rights. The doctrines set forth on these 
topics are easily first in the interest of an American reader, and from 
them may be derived a most satisfactory idea of the trend of German 
political science. 

That law and rights are created, guaranteed and abolished only by 
the state , in its sovereign character, is a proposition that English and 
American jurists commonly consider an undebatable postulate of public 
law and political science. The individual may enjoy an extensive field 
of liberty, but the rights which make it up are rights only because and 
so long as they are said to be so by the supreme law-making organ of 
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the state. They may be carefully protected against violation by the 
government, but against the state itself there is no protection whatever. 

This idea of the relation of the state and sovereign to law and rights, 
though well adapted to the solution of many of the most pressing prob- 
lems of public law and political science, German and Germanistic 
jurists can bring themselves to accept, if at all, only with great difficulty 
and with many reserves. For reasons which are not hard for the stu- 
dent of history to understand, the ascription of absolute power over in- 
dividual rights to the state suggests the outworn system of monarchy. 
Staat connotes princely will and Recht connotes juristic reason, and 
the subordination of reason to will, under such circumstances, is re- 
sented. Hence the struggles which appear in the works before us to 
assure to Recht and Rechte a parity with Staat and Souveranetat. 

Professor Jellinek, of Heidelberg, is one of those who have gone 
farthest toward accepting the theory of the state as sovereign. The 
state to which he ascribes juristic absolutism is the national state — a 
people ( Volk) occupying a definite territory and possessing an organ- 
ized government ( Obrigkeii) . But complete as is the supremacy of 
the sovereign state, there is room logically for the conception of rights 
in the individual which the state is bound to respect. Jellinek's expo- 
sition of those rights is embodied in his System der subjektiven offent- 
lichen Rechte, of which the second edition, revised and enlarged, is 
before me (Tubingen, Mohr, 1905 ; 366 pp.). His fundamental dogma 
is substantially this, that the state is, from the legal point of view, bound 
by its own laws. Morally and politically the sovereign state may be 
conceived to be absolute ; juristically it must be regarded as subject to 
the constitutional system (Rechtsordnung) which it has itself created. 
Whatever privileges are ascribed to the individual by this system are, 
therefore, true rights over against the state. In juristic science, ac- 
cording to Jellinek, this involves no contradiction of the idea mat the 
state is sovereign. Legally the state is a person, i.e. a Rechtssubjekt, an 
entity having a capacity for rights ; the individual is also a person in 
this sense ; and the two are Rechtsgenossen, partners in the relationship 
which is the essence of law and rights (Recht). State and individual 
both have rights over against each other. 

This idea Jellinek fortifies and possibly clarifies by refined psycho- 
logical analysis to illustrate the nature of personality. To one who has 
ever found satisfaction in the clear-cut definitions and distinctions of 
Bentham and Austin in the matter of law and rights, the German 
philosopher is tiresome. There is evidence that he is influenced to 
elaborate his divergence from them by the difficulty which their doc- 
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trines make in the matter of international law. The scandalous pro- 
ceeding of Austin in excluding this altogether from the category of law 
and calling it " positive morality " has never ceased to worry the 
jurists. Jellinek presents as a convincing evidence of the personality 
of the state the reflection that, if the state is not a person and endowed 
with a capacity for rights (Rechtssubjekf) , there can be no such thing 
as international law ( Volkerrecht ) ! 

If a reader is able to overcome the annoyance caused by the ascrip- 
tion of rights to the state and to the individual against the state, Jelli- 
nek's volume will prove an extremely acute and complete exposition of 
important phrases of constitutional and administrative law. The sub- 
jective public rights which are considered include certain of the ordi- 
nary civil and political rights of the individual on the one hand and 
on the other what he calls the "rights" of the state itself and its 
organs. His treatise has for its field in this respect public law in the 
strict sense, with especial reference to Germany. 

A particular aspect of the general subject treated by Jellinek is dealt 
with by Dr. Friedrich Giese in Die Grundrechte (Tubingen, Mohr, 1905 ; 
'33 PPO- The problem of this monograph — apparently a doctoral 
dissertation — is to determine whether, in the strict juristic sense, the 
elements of individual liberty generally recognized in modern times as 
fundamental are "subjective public rights." The Grundrechte include 
security of person and property, equality before the law, freedom of 
belief and expression , and the rest of those privileges which had a dis- 
tinguished history under the name of natural rights. Dr. Giese takes 
much comfort in trampling on the long defunct theory that these rights 
are innate or conferred by nature, and maintains that their source is 
the constitutional system (Rechtsordnung) of the state. Moreover, as 
the constitutional system is a creation of the state, the latter must be 
regarded as the sole creator and guarantor of individual liberty. The 
state is sovereign and all-powerful, and it marks out a sphere within 
which it declares that it will neither itself attack the individual nor per- 
mit others to attack him. This is the sphere of fundamental rights. 

Whether these are rights proper depends upon the precise definition 
of that term. Giese, after an examination of the views of eminent 
jurists, such as Windscheid, Ihering and Jellinek, formulates this rather 
ponderous but not unscientific definition : 

Unter einem subjektiven Recht verstehen wir diejenige Rechtslage, 
welche von der objektiven Rechtsordnung dadurch geschaffen wird, dass 
sie im Interesse einer bestimmten Person eine ein Gut derselben schiitzende 
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und seinen Genuss sichernde Rechtsnorm setzt, sofern sie der so ge- 
schiitzten Person gleichzeitig die ausschliessliche Willensmacht (Befugnis) 
verleiht, im Falle der Verletzung dieser Rechtsnorm den darin enthaltenen 
Imperativ aus eigener Initiative auszulosen und dem Verpflichteten gegen- 
iiber durchzusetzen [p. 70]. 

From this it appears that the essentials of right proper (subjektives 
Recht) are these : ( 1 ) That the immediate end be the protection of an 
interest of the individual; (2) that the state has transferred entirely 
to the individual the function of initiating the process for enforcing the 
protection; and (3) that there are organs available for the effective 
realization of the protection. Because his analysis shows that the 
Grundrechte are lacking in the last two of these essentials, Dr. Giese 
concludes that they do not belong in the class of subjective public rights. 

This conclusion seems very technical and very juristic. Of more 
interest from the point of view of political theory is Dr. Giese's sketch 
of recent German opinion on the large subject. The list of jurists who, 
like him , refuse to admit that the individual has rights against the state 
includes such significant names as those of Laband, Seydel, Bornhak 
and Otto Mayer ; but on the other side are the scarcely less authorita- 
tive names of Zoepfl, Ronne, Stengel and Gierke, and it is their theory, 
Giese admits, that has remained dominant to the present time. To a 
foreign observer it seems as if the conflicting views might readily be 
reconciled by the adoption of the distinction between state and govern- 
ment and the recognition of rights in the full sense to the individual as 
against the government but not as against the state. In the various 
shadings of theory some of the thinkers of both schools approach this 
solution ; but it cannot be denied that the facts of constitutional and 
political life in central Europe are still such as to support the idea 
that the government is the state, and to render unattractive any theory 
that seems adapted to weaken the guarantees of individual liberty. 

Professor Gustav Seidler, of the University of Vienna, feels the same 
dissatisfaction that is manifested by the other writers whom we are 
studying, as to the condition of juristic science in reference to the 
state. In his essay entitled Das juristische Kriterium des Staates 
(Tubingen, Mohr, 1905 ; vii, 103 pp.) he seeks to develop a clear and 
precise standard by which the scientific student may distinguish a state 
from every other species of social organization. The essay is in form 
a good one — logically and lucidly arranged. Full justice is done to the 
social processes through which the stage of political organization is 
reached, and the ultimate test of the quality of " state " is found to be 
that a community possess " Personal-, Gebiets- und Organhoheit." 
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His definition, developed with such precision that every word illustrates 
an indispensable element of his thought, is this : 

" Der Staat ist diejenige Entwicklungsstufe der sozialen Lebens- 
formen der Menschen auf welcher ein sesshaftes Volk sich als Hoheits- 
subjekt mit Personal- , Gebiets- und Organhoheit offenbart. ' ' 

Constitution ( Verfassung oder konstitutive Rechtsordnung) is the 
term by which is designated the totality of the legal relations of the 
state to its elements. It is in the constitution — which includes far 
more than any of the formal instruments to which the name is com- 
monly applied — that a community reveals itself as state. State and 
constitution are inseparable in thought. That the state gives itself a 
constitution is as absurd a proposition as that the constitution makes 
the state. The state is a product of social evolution and the constitu- 
tion is the legal order through which the state is revealed. Where this 
legal order — the constitution — expresses the supremacy (Hoheit) of a 
community in the three characteristic respects, as to persons, territory 
and constitutive organs, there is a state. 

The discussion of these points shows Seidler to belong to that school 
which refuses to put the state above the law. If he had occasion to 
discuss the point we should expect to find him ascribing to the indi- 
vidual rights proper as against the state. " Not only is the state," he 
says, " born with the law and in the law, but it can continue to live 
only in the law. ' ' His special contribution to doctrine on this point 
is an application of the sociological considerations which he regards as 
so weighty to the explanation of the concept Rechtssubjekt. What 
brings the state within this category is the fact of a social will ; and the 
social will Seidler finds to be a product of that " reciprocal psychic 
influence of individuals ' ' which is the deus ex machina of his system. 
The psychology of Rechtssubjektivit&t is , he thinks, made entirely clear 
for the first time by his method. 

It is distressing to the reader, after following and admiring the de- 
velopment of this analysis, to learn that after all the state is Rechts- 
subjekt in a different sense from that in which other entities have that 
character. All other entities are under the law, while the state is cor- 
relative with the law. Hence, Seidler says, the state is Rechtssubjekt 
sui generis. Why so much pains should be taken to bring the state 
within this category only to take it practically out again is one of the 
mysteries that no one can hope to fathom save an adept in German 
philosophy. 

Seidler's general system is much like that of Jellinek, differing 
chiefly in psychology. He belongs in the numerous class of those who 
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deem it derogatory to the dignity of their character as jurists to con- 
cede that the state is above law, but at the same time hesitate to put 
law above the state. This latter step, in all its boldness, is taken in 
the last of the works before us, by Professor H. Krabbe, in his Lehre der 
fieehtssouveranetat (Groningen, J. B. Wolters, 1906 ; 254 pp.). That 
the author is located at Groningen , far enough within the Dutch boundary 
to be secure from the consequences of that Majest'dtsbeleidigung which 
is so potent an element of administration in neighboring Germany, may 
or may not account for some features of his philosophy. At all events 
he gives us a strong and earnest presentation of the dogma that sov- 
ereignty cannot be predicated of the state at all but only of the law. 
The theory that the state is sovereign is merely, he maintains, a survival 
of the mediaeval doctrine of monarchic absolutism. By "state" is 
really meant one or more determinate human beings ; and the ascrip- 
tion to any man of absolute authority over another man is a procedure 
no more tolerable in modern political theory than practicable in modern 
political fact. On the basis of this view Professor Krabbe works out 
at length the amiable, idealistic, preposterous doctrine that law — 
passionless reason — is the sufficient embodiment of sovereignty. 

Aristotle, twenty-three centuries ago, expressed casually his admira- 
tion for the idea that law rather than man was the ideal sovereign, but 
he quickly dropped the subject with the characteristic reflection that 
in any practical state the law was sure to receive its color and content 
from the dominant party, and hence to be an agency of conflict 
rather than order. Professor Krabbe believes, however, that the sub- 
stitution of an impersonal for a personal authority is a concomitant of 
growth in civilization and culture and presumes a fully developed 
capacity for abstract thinking. He will hear nothing of Austin's and 
Willoughby's doctrine, which, he holds, makes the binding force 
{Imperative of a command dependent rather upon the will of the 
person expressing it than upon its content. No determinate human 
superior — such is Krabbe's thought — can be presumed capable of 
amending a constitution which declares itself unamendable ; and in 
this matter it must be admitted that he has the Austinians rather at a 
disadvantage. But his philosophy rests on a deeper principle than 
that of constitutional interpretation. In last analysis there is no such 
conception possible as that of a right to command inhering in any 
person or persons. " Ein personliches Befehlsrecht gibt es folglich 
nicht; nirgends und bei Niemandem ist es zu finden " (p. 150). 

Obedience, therefore, is due only to law (Recht) , which is so de- 
fined in terms of purpose (Zweck) and utility ( Wert) as to bring the 
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conclusion that binding force is ascribable to it because it expresses the 
prevailing consciousness as to what makes for the greatest social advan- 
tage. It is an essential element of this theory that law is not ' ' made ' ' 
by anybody : Topsy-like , it grows ; and the function of the persons who 
constitute the Rechtsorgane is merely to indicate their view as to what 
is law. That this view has not in itself binding force is evident, the 
author holds, from the way in which so-called legislation is nullified by 
adverse popular sentiment. But this does not imply that if the people 
in general assembly should be the organ of so-called law-making or law- 
discovery, the acts of this body would have ipso facto binding force. 
No more of such an assembly than of any lesser groups of human be- 
ings or of any individual is Befehlsrecht to be predicated. 

The upshot of this theory clearly is that the law embodies the only 
rules that men are bound to obey, and no one can ever say with 
authority what the law is. That such a doctrine may have some occa- 
sional value in esoteric discussions of private law is conceivable, but in 
public law it is merely philosophical anarchy. Yet in all the works be- 
fore us there is discernible some influence of the theory to which Pro- 
fessor Krabbe gives such complete and uncompromising development. 
Why the keen-minded Germans cling so determinedly to this manner 
of thought, is a subject for interesting speculation which cannot here be 
pursued. One influence unquestionably is the extent to which elements 
of the ancient monarchic absolutism remain imbedded in the constitu- 
tional system, imperial and state. Magnifying the r61e of law is a rela- 
tively safe and unobtrusive method of protesting against the tendency of 
court and bureaucracy to magnify the role of the monarch. The very 
significant position of the princes also accounts for some part of the 
reluctance in Germany to recognize and employ the useful distinction 
between state and government. The time has not yet come when the 
prince can be treated exclusively as an element of the Regierung and 
not as an immediate and essential element of the Staat. 

Our review has revealed in current political theory a conviction that 
the social contract still signifies something, and a very pronounced ad- 
hesion to the kind of thinking which once expressed itself chiefly in 
discussions of the law of nature. That these relics of the past are suffi- 
ciently interesting in this country to warrant their public exhibition is 
the only justification for this lengthy paper. 

Wm. A. Dunning. 



